
 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 

 

SCHEDULE 13D
(Amendment No. 5)*

(Rule 13d-101)
INFORMATION TO BE INCLUDED IN STATEMENTS FILED PURSUANT

TO § 240.13d-1(a) AND AMENDMENTS THERETO FILED
PURSUANT TO 240.13d-2(a)

Under the Securities Exchange Act of 1934
 

 

Axovant Gene Therapies Ltd.
(Name of Issuer)

Common Shares, $0.00001 par value per share
(Title of Class of Securities)

G0750W104
(CUSIP Number)

Suite 1, 3rd Floor,
11-12 St. James’s Square,

London SW1Y 4LB,
United Kingdom

+44 (117) 918-1293
 

With copies to:
 

Damien R. Zoubek, Esq.
Cravath, Swaine & Moore LLP

825 Eighth Avenue
New York, NY 10019

+1 (212) 474-1000
(Name, Address and Telephone Number of Person

Authorized to Receive Notices and Communications)
 

December 27, 2019
(Date of Event Which Requires Filing of this Statement)

If the filing person has previously filed a statement on Schedule 13G to report the acquisition that is the subject of this Schedule 13D, and is filing this
schedule because of §§240.13d-1(e), 240.13d-1(f) or 240.13d-1(g), check the following box: o
 
Note: Schedules filed in paper format shall include a signed original and five copies of the schedule, including all exhibits. See §240.13d-7 for other parties to
whom copies are to be sent.
 
* The remainder of this cover page shall be filled out for a reporting person’s initial filing on this form with respect to the subject class of securities, and for
any subsequent amendment containing information which would alter disclosures provided in a prior cover page.
 
The information required on the remainder of this cover page shall not be deemed to be “filed” for the purpose of Section 18 of the Securities Exchange Act
of 1934, as amended (the “Act”) or otherwise subject to the liabilities of that section of the Act but shall be subject to all other provisions of the Act (however,
see the Notes).
 



 

CUSIP No.  G0750W104

 

 

1. Name of Reporting Persons:
Roivant Sciences Ltd.
I.R.S. Identification Nos. of Above Persons (Entities Only):

 

 2. Check the Appropriate Box if a Member of a Group (See Instructions)

 

 

(a)  o

 

 

(b)  o
 

 3. SEC Use Only

 

 

4. Source of Funds (See Instructions)
WC

 

 5. Check if Disclosure of Legal Proceedings Is Required Pursuant to Items 2(d) or 2(e) o

 

 

6. Citizenship or Place of Organization
Bermuda

 

Number of
Shares
Beneficially
Owned by
Each
Reporting
Person With

7. Sole Voting Power 
13,244,047

 

8. Shared Voting Power 
0

 

9. Sole Dispositive Power 
13,244,047

 

10. Shared Dispositive Power 
0

 

 

11. Aggregate Amount Beneficially Owned by Each Reporting Person 
13,244,047

 

 12. Check if the Aggregate Amount in Row (11) Excludes Certain Shares (See Instructions) o

 

 

13. Percent of Class Represented by Amount in Row (11) 
58.1% (1)

 

 

14. Type of Reporting Person (See Instructions)
CO

 

(1)  All share percentage calculations in this Amendment No. 5 to the Original Schedule 13D (as defined below) are based on 22,791,669 Common Shares,
$0.00001 par value per share, of Axovant Gene Therapies Ltd. (the “Issuer”), issued and outstanding as of November 6, 2019, as disclosed by the Issuer
on its quarterly report on Form 10-Q, as filed with the Securities and Exchange Commission on November 8, 2019.
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EXPLANATORY NOTE

 
Pursuant to Rule 13d-2 of the Securities Exchange Act of 1934, as amended, this Amendment No. 5 (“Amendment No. 5”) amends certain items of the
Schedule 13D filed with the Securities and Exchange Commission (the “SEC”) on June 15, 2018, as amended by Amendment No. 1 filed with the SEC on
December 20, 2018, Amendment No. 2 filed with the SEC on March 19, 2019, Amendment No. 3 filed with the SEC on July 16, 2019, and Amendment
No. 4 (“Amendment No. 4”) filed with the SEC on September 6, 2019 (as so amended, the “Original Schedule 13D”) relating to the Common Shares,
$0.00001 par value per share (the “Common Shares”), of Axovant Gene Therapies Ltd. (the “Issuer”), which are beneficially owned by Roivant Sciences
Ltd. (“Roivant” or the “Reporting Person”). This Amendment No. 5 amends the Original Schedule 13D on behalf of the Reporting Person to furnish the
information set forth herein. Except as set forth below, all Items of the Original Schedule 13D remain unchanged. All capitalized terms contained herein but
not otherwise defined shall have the meanings ascribed to such terms in the Original Schedule 13D.
 
Item 4. Purpose of Transaction
 
Item 4 of the Original Schedule 13D is hereby amended to add the following:
 
Right of First Refusal
 
As contemplated by the previously announced memorandum of understanding between Roivant and Sumitomo Dainippon Pharma Co., Ltd. (“Sumitomo”),
on October 31, 2019, Roivant, Sumitomo and certain of Roivant’s subsidiaries entered into a definitive agreement (the “Transaction Agreement”) related to
the creation of a strategic alliance between the companies.  On December 27, 2019, in connection with the closing of the transactions contemplated by the
Transaction Agreement (the “Transactions”), Roivant and Sumitomo entered into a Right of First Refusal and Notice Agreement (“Right of First Refusal
and Notice Agreement”), pursuant to which Roivant granted Sumitomo a right of first refusal with respect to potential transfers of Common Shares of the
Issuer held by Roivant (the “ROFR”). Among other things, the Right of First Refusal and Notice Agreement provided that Roivant must promptly deliver
notice to Sumitomo if it desires to transfer Common Shares of Issuer and provide Sumitomo with an opportunity to make a matching offer for the subject
shares in accordance with the terms and conditions set forth therein. The ROFR terminates on October 31, 2024.
 
Other than as described above, Roivant does not have current plans or proposals that relate to or that would result in any of the transactions or other matters
specified in clauses (a) through (j) of Item 4 of Schedule 13D.  Roivant may, at any time, review or reconsider its position with respect to the Issuer and
reserves the right to develop or modify such plans or proposals, subject to the terms of the Right of Frist Refusal and Notice Agreement.  Notwithstanding the
foregoing, Roivant does not intend to provide additional disclosures related to the matters related to the Right of First Refusal and Notice Agreement
described herein unless and until disclosure is required under applicable U.S. securities laws.
 
The foregoing description of the Right of First Refusal and Notice Agreement and the transactions contemplated thereby does not purport to be complete and
is qualified in its entirety by reference to the Right of First Refusal and Notice Agreement, a copy of which is filed as Exhibit 7.07 to this Schedule 13D and
which is incorporated herein by reference.
 
Item 6. Contracts, Arrangements, Understandings or Relationships with Respect to Securities of the Issuer
 
Item 6 of the Original Schedule 13D is hereby amended to add the following:
 
The description of the Right of First Refusal and Notice Agreement set forth in Item 4 of this Amendment No. 5 is incorporated by reference in its entirety
into this Item 6.
 
Item 7.                            Materials to be Filed as Exhibits
 
 Exhibit No.

 

Description
 7.07

 

Right of First Refusal and Notice Agreement, dated as of December 27, 2019, by and among Roivant Sciences Ltd. and Sumitomo
Dainippon Pharma Co., Ltd.
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SIGNATURES

 
After reasonable inquiry and to the best of my knowledge and belief, I certify that the information set forth in this statement is true, complete and correct.

 
  Dated: December 31, 2019 Roivant Sciences Ltd.
  
  
 

By: /s/ Marianne Romeo
 

Name: Marianne Romeo
 

Title: Authorized Signatory
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Exhibit 7.07
 

EXECUTION VERSION
 
 
 

RIGHT OF FIRST REFUSAL AND NOTICE AGREEMENT
 

This RIGHT OF FIRST REFUSAL AND NOTICE AGREEMENT (the “ROFR Agreement”), dated as of December 27,
2019, is made and entered into by and among Sumitomo Dainippon Pharma Co., Ltd., a company organized under the laws of
Japan (“Sumitomo”), and Roivant Sciences Ltd., a Bermuda exempted company limited by shares (“Roivant”).  Capitalized terms
used but not otherwise defined herein shall have the meaning set forth in the Transaction Agreement (the “Transaction
Agreement”), dated as of October 31, 2019, by and among Sumitomo, Roivant, Vant Alliance Ltd., a Bermuda exempted company
limited by shares and a wholly-owned direct Subsidiary of Roivant (the “Company”), Enzyvant Therapeutics Ltd., a Bermuda
exempted company limited by shares (“Enzyvant”), Altavant Sciences Ltd., a Bermuda exempted company limited by shares
(“Altavant”), and Spirovant Sciences Ltd., a Bermuda exempted company limited by shares (“Spirovant”).  Sumitomo and Roivant
are sometimes referred to herein individually as a “Party” and collectively as the “Parties”.
 

1.         Definitions.
 

(a)        “Axovant Shares” means the issued and outstanding Equity Participations in Axovant Gene Therapies Ltd., a
Bermuda exempted company limited by shares (“Axovant”), owned by Roivant.
 

(b)        “ROFR Period” means the period commencing on the Closing Date and ending on the later of (i) October 31, 2024
and (ii) the 54-month anniversary of the Closing Date.
 

(c)        “Roivant Group” means Roivant and each of its Subsidiaries (other than each member of the Contributed Entity
Group).
 

(d)       “Transfer” means any transfer, sale, assignment or other disposition of any kind, whether directly or indirectly
(pursuant to the transfer of an economic or other interest, the creation of a derivative security, by operation of law or otherwise), or
the grant of an option or other right for any of the foregoing, and “Transferor” and “Transferee” shall have their correlative
meanings.
 

2.         Right of First Refusal.
 

(a)        Transfer Notice.  During the ROFR Period, if at any time a member of the Roivant Group desires to Transfer any
Axovant Shares to a Person or group that is not a member of the Roivant Group in response to an offer from a Person or group that
is not a member of the Roivant Group) (a “Covered Transaction”), Roivant shall promptly deliver to Sumitomo written notice of
the proposed Transfer (the “Transfer Notice”).  The Transfer Notice shall include (i) the number of Axovant Shares proposed to be
Transferred (the “Offered Shares”), (ii) the identity of each prospective Transferee (it being understood that Roivant may withhold
the identity of each prospective Transferee until such time as Sumitomo executes a customary non-disclosure agreement), (iii) the
purchase price and form of consideration proposed to be paid for the Offered Shares and (iv) the other material
 



 
terms and conditions upon which the proposed Transfer is to be made and a description of all material agreements, proposals or
arrangements relating thereto.  The Transfer Notice shall certify that Roivant has received a firm offer from each prospective
Transferee and in good faith believes a binding agreement for the Transfer is obtainable on the terms set forth in the Transfer
Notice.  The Transfer Notice shall also include a copy of any written proposal, term sheet, letter of intent, agreement or proposed
arrangement relating to the proposed Transfer.  In addition to the foregoing, if a member of the Roivant Group purports to effect a
Transfer of Axovant Shares to another member of the Roivant Group, such Transfer shall be null and void ab initio unless such
member of the Roivant Group receiving Axovant Shares shall agree in a writing delivered to Sumitomo that it shall be subject to
the terms and conditions of this ROFR Agreement that are applicable to Roivant, as though it was initially a party hereto.
 

(b)        Diligence and Exercise Period.
 

(i)         Sumitomo shall have the right, for a period of 75 days from its receipt of a Transfer Notice (the “Exercise
Period”), to elect to purchase all of the Offered Shares at the same price and subject to the same material terms and
conditions as described in the Transfer Notice, it being agreed and understood that if any of the consideration proposed to be
paid for the Offered Shares by the Transferee is other than cash, Sumitomo shall not be required to provide the same form of
consideration and shall be permitted to provide cash consideration equivalent to the fair market value of such consideration. 
Sumitomo may exercise such purchase option and purchase all of the Offered Shares (the “Sumitomo Purchased Shares”)
by delivering written notice to Roivant prior to the expiration of the Exercise Period (a “ROFR Exercise Notice”).  Upon
receipt of a ROFR Exercise Notice, Roivant and Sumitomo shall enter into definitive documentation to consummate the
sale and purchase of the Sumitomo Purchased Shares on the same material terms and conditions as described in the Transfer
Notice.

 
(ii)        During the Exercise Period and following the execution of a customary non-disclosure agreement, Roivant

will, and will cause Axovant to (A) furnish to Sumitomo and any of its Representatives designated by Sumitomo, all
diligence materials that were provided to a prospective Transferee, (B) afford to Sumitomo and its authorized
Representatives (including independent public accountants and attorneys) reasonable access, upon reasonable notice during
normal business hours, to the offices, properties, employees and business and financial records of Axovant and (C) furnish
to Sumitomo or its authorized Representatives such additional information concerning the assets, properties, operations and
businesses of Axovant and its Subsidiaries as Sumitomo or its Representatives may reasonably request, in each case, to the
extent reasonably necessary to enable Sumitomo to make a determination with respect to the exercise of its purchase
option.  For the avoidance of doubt, to the extent that any additional material agreements, proposals or arrangements
relating to a Covered Transaction are made, received or created following the delivery of the applicable Transfer Notice (the
“Additional Terms”) during the Exercise Period, Roivant will promptly
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deliver to Sumitomo written notice of such Additional Terms, including the material terms and conditions thereof and if
such Additional Terms are delivered within 10 Business Days of the end of the Exercise Period, the Exercise Period will be
automatically extended in order to provide Sumitomo with at least 10 Business Days to review such Additional Terms.

 
(c)        Payment.  Unless otherwise set forth in any definitive documentation entered into by Roivant and Sumitomo with

respect to the purchase and sale of the Offered Shares, any purchase by Sumitomo pursuant to this Section 2 shall be effected with
payment by check or wire transfer against delivery of such Axovant Shares to be purchased at a time and place to be agreed upon
between the Parties, which time shall be, subject to applicable Law, no later than 120 days after the delivery to Sumitomo of the
Transfer Notice, unless the Transfer Notice contemplated a later closing with respect to the Covered Transaction.  In the event that
such Transfer is not consummated during such 120 day period due solely as a result of a delay in obtaining requisite approvals of a
Governmental Authority, then such period shall be extended until the earlier of the date on which such approvals have been
obtained and a reasonable date agreed to by the Parties as the termination date of the definitive agreements relating to the Transfer
of the Offered Shares, taking into account the nature of the requisite Governmental Approvals and the circumstances relating
thereto.
 

(d)       Sale Pursuant to Offered Terms.  Any Offered Shares, to the extent not purchased by Sumitomo pursuant to this
Section 2, may then be Transferred by Roivant to the prospective Transferee set forth in the applicable Transfer Notice, at any time
within 120 days after the Exercise Period for such Offered Shares has expired (the “Match Period”), on terms and conditions that
are no less favorable, to Roivant in any material respect (and, with respect to the consideration payable therefore, in any respect)
than those set forth in the applicable Transfer Notice.  In the event that such Transfer is not consummated during the Match Period
due solely to a delay in obtaining requisite approvals of a Governmental Authority, then the Match Period shall be extended until
the earlier of the date on which such approvals have been obtained and the termination of the definitive agreements relating to the
Transfer of the Offered Shares.  If, during the Match Period, Roivant and the prospective Transferee materially amend the terms
and conditions set forth in the applicable Transfer Notice in a manner less favorable to Roivant in any material respect (or, with
respect to the consideration payable therefore, in any respect) (a “Material Amendment”), Roivant will promptly deliver to
Sumitomo written notice of such Material Amendment, including the material terms and conditions thereof and an update of any
material changes in the business of Axovant (an “Amendment Notice”).  Sumitomo shall have the right, for a period of five
Business Days following Sumitomo’s receipt of an Amendment Notice, to elect to purchase all Offered Shares that are the subject
of the applicable Amendment Notice at the same price and subject to the same material terms and conditions as those set forth in
the Amendment Notice.  Sumitomo may exercise such purchase option and purchase all of such Offered Shares by delivering
written notice to Roivant prior to the end of such five Business Day period and, upon receipt of such notice, Roivant and Sumitomo
shall enter into definitive documentation to consummate the sale and purchase of all such Offered Shares.  Upon delivery of an
Amendment Notice, the
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Match Period shall automatically be extended by five Business Days.  If Roivant and the prospective Transferee fail to complete the
sale and purchase of such Offered Shares within the Match Period (as it may be extended to obtain requisite approvals of any
Governmental Authority as contemplated by the first sentence of this clause (d)), the provisions of this Section 2 will apply again
with respect to such Offered Shares.
 

3.         Prohibited Transactions.
 

(a)        Subject to Section 3(b), from and after the Closing and until the five year anniversary of the Closing, at every
meeting of the stockholders of Axovant called with respect to any matter set forth in this Section 3(a), and at every adjournment,
postponement or recess thereof, and on every action or approval by written consent of the stockholders of Axovant, with respect to
any matter set forth in this Section 3(a), unless prohibited from doing so by applicable Law, Roivant shall, or shall cause the holder
of record on any applicable record date to, vote its Axovant Shares against any action, proposal or agreement that would reasonably
be expected to result in:
 

(i)         any merger, consolidation or similar transaction that would be reasonably expected to result in any Person or
group other than members of the Roivant Group holding beneficially or of record ownership of more than a majority of the
issued and outstanding Equity Participations of Axovant;

 
(ii)        any sale of all or substantially all of the assets owned by Axovant;

 
(iii)       an exclusive license or transfer of the rights to develop and commercialize (including through the grant of

co-promotion or distribution rights) any assets owned by Axovant to any Person or group; or
 

(iv)       the issuance of shares that would result in members of the Roivant Group holding beneficially or of record
less than a majority of the voting power of the issued and outstanding Equity Participations of Axovant (each transaction
referenced in clause (i), (ii), (iii) and (iv), a “Prohibited Transaction”).

 
(b)        Notwithstanding anything to the contrary herein, Roivant’s obligations under Section 3(a) shall not apply to any

Prohibited Transaction that constituted a Covered Transaction for purposes of Section 2 hereunder for which Roivant complied
with its obligations with respect thereto and which did not result in the consummation of a comparable transaction with Sumitomo
during the Match Period.
 

(c)        If Roivant receives any proposals with respect to Axovant or the Axovant Shares that it determines, in its reasonable
judgment, to be reasonably expected to result in a Prohibited Transaction, Roivant shall promptly deliver written notice to
Sumitomo of any such proposed Prohibited Transaction, which notice shall include the material terms and conditions thereof, to the
extent known by Roivant at such time.
 

4.         Notice of Certain Events.
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(a)        At any time during the ROFR Period, if (i) any member of the Roivant Group (other than Roivant and Axovant)

(each, a “Roivant Notification Party”) intends to take any action set forth in Section 4(d) (each, a “Notification Action”) and
(ii) such Notification Action requires the prior approval by the board of directors of Roivant or such Roivant Notification Party, as
applicable, Roivant shall, or shall cause such member of the Roivant Notification Party to, promptly deliver written notice to
Sumitomo of its intention to take or pursue such Notification Action (a “Notification Action Notice”).  The Notification Action
Notice shall include the material terms and conditions of the proposed Notification Action and a description of all material
agreements, proposals or arrangements relating thereto, and such other information as would be reasonably necessary for
Sumitomo to determine whether it desires to participate in such Notification Action as the counterparty to the underlying
transaction.
 

(b)        Sumitomo shall have the right, for a period of 10 Business Days from its receipt of a Notification Action Notice (the
“Participation Period”), to elect to participate in such Notification Action as the counterparty to the underlying transaction. 
Sumitomo may exercise such participation right by delivering written notice to Roivant prior to the expiration of the Participation
Period (a “Participation Notice”).  Upon receipt of a Participation Notice, Roivant and Sumitomo shall negotiate in good faith the
parameters of such applicable transaction on the same material terms and conditions as described in the Notification Action Notice.
 

(c)        During the Participation Period and following the execution of a customary non-disclosure agreement, Roivant will,
and will cause the applicable Roivant Notification Party to, (A) afford to Sumitomo and its authorized Representatives (including
independent public accountants and attorneys) reasonable access, upon reasonable notice during normal business hours, to the
offices, properties, employees and business and financial records of Roivant or the applicable Roivant Notification Party, as
applicable, and (B) furnish to Sumitomo or its authorized Representatives such additional information concerning the assets,
properties, operations and businesses of Roivant or the applicable Roivant Notification Party, as applicable, as Sumitomo or its
Representatives may reasonably request, in each case, to the extent reasonably necessary to enable Sumitomo to make a
determination with respect to the exercise of its participation option.
 

(d)       Notification Actions.  Each of the following shall be deemed a Notification Action for purposes of this Section 4:
 

(i)         the sale of any Equity Participations of a Roivant Notification Party held by Roivant (or held by a member
of the Roivant Group) to a Person that is not a member of the Roivant Group;

 
(ii)        a merger, consolidation or similar transaction of a Roivant Notification Party, as a result of which any

Person or group that is not a member of the Roivant Group prior to such transaction would hold, directly or indirectly,
beneficially and of record, at least a majority of the issued and outstanding voting

 
5



 
power of such Roivant Notification Party, or a sale of all or substantially all of the assets owned by such Roivant
Notification Party;

 
(iii)       an exclusive license or transfer of the rights to develop and commercialize, including through the grant of

co-promotion or distribution rights, any assets owned by a Roivant Notification Party to any Person or group that is not a
member of the Roivant Group; and

 
(iv)       the issuance of shares by a Roivant Notification Party that would result in Roivant, together with the other

members of the Roivant Group, holding, directly or indirectly, beneficially or of record, less than a majority of the issued
and outstanding voting power of such member of the Roivant Notification Group.

 
(e)        If, during the ROFR Period, any member of the Roivant Group (other than Roivant) engages in a transaction that

results in such member of the Roivant Group acquiring the Equity Participations of another member of the Roivant Group that is,
as of the date of this ROFR Agreement, held directly by Roivant, such transaction shall be conditioned upon such acquiring
member of the Roivant Group entering into a joinder to this ROFR Agreement solely with respect to this Section 4, in form and
substance reasonably acceptable to Sumitomo.
 

5.         The provisions of Article XI of the Transaction Agreement are hereby incorporated by reference, mutatis mutandis.
 
 
 

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, Sumitomo and Roivant have caused this ROFR Agreement to be executed as of the date

first written above by their respective officers thereunto duly authorized.
 

 

ROIVANT SCIENCES LTD.
  
  
 

By: /s/ Marianne Romeo
  

Name: Marianne Romeo
  

Title: Head, Global Transactions & Risk Management
 
 

SUMITOMO DAINIPPON PHARMA CO., LTD.
  
  
 

By: /s/ Hiroshi Nomura
  

Name: Hiroshi Nomura
  

Title: Representative Director, President and CEO
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